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2a )□ This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed publication in this 
or a foreign country, before the invention thereof by the applicant for a patent. 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 29, 33, 34, 36, 37, 41, 50, 51, 54, and 56 rejected under 35 U.S.C. 102(b) as being 
clearly anticipated by Steffee, EP 0 392 076 Al, which discloses an artificial implant 5 having 
upper and lower surfaces at least partially arcuate in a transverse plane by virtue of the spherical 
particles 26 (column 7, lines 35-38; Figure 2) and the rounded edges (innately defined by minute 
or infinitesimal radii) of the conical projections 28. The non-linear leading and trailing ends 
conform to and overlie the apophyseal rims of adjacent vertebral bodies (Figure 1; column 5, 
lines 30-32). Regarding claims 33 and 34, reference is made to column 7, lines 44-47. 
Regarding claims 36 and 37, linear and rotational movements would have been inherent in order 
to insert and align the implant 5 into the designated opening formed between vertebrae 6 and 7 
(Figure 1). 

Claims 30 and 35 are rejected under 35 U.S.C. 103(a) as being unpatentable over Steffee, 
EP 0 392 076 Al . Regarding claim 30, a driver instrument would have been immediately 
obvious in order to facilitate grasping or engaging of implant 5 during deployment. Regarding 
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claim 35, drilling would have been obvious in order to form the seats or depressions (column 8, 
lines 1-3), for example. 

Claims 29, 30, 33, 34, 36, 37, 41, 50, 51, 54, and 56 are rejected under 35 U.S.C. 102(b) 
as being clearly anticipated by Schug et al., EP 0 599 419 A2, which teaches arcuate upper and 
lower surfaces (column 3, lines 12-13; column 4, lines 1-6; column 5, lines 36-40) and a 
periphery that conforms to and overlies the apophyseal rim (column 1, lines 37-39; column 3, 
lines 19-26; etc.). Regarding claim 30, particular attention is directed to column 3, lines 38-42. 

Claims 31, 32, and 35 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Schug et al., EP 0 599 419 A2. Regarding claims 3 1 and 32, pre-loading with bone or BMP the 
hollows partially occupied by the open-pore or open-celled metal structure 6 (column 3, lines 5- 
9; Figures 1-3) would have been obvious in order to enhance osseointegration (column 1, lines 
44-53; column 2, lines 36-39; etc.). Regarding claim 35, drilling the opening would have been 
obvious in order to remove soft tissue near the vertebral concave curvature (column 4, lines 4-6), 
for example. 

Claims 39, 40, 42-48, 52, 53, 55, and 57-59 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over the combination of Steffee or Schug et al. and Brantigan, US 5,192,327. 
Steffee and Schug et al. lack a pair of implants for the spinal disc replacement. However, such a 
variant was well known in the art at the time of the present invention, as seen from Figure 2 of 
Brantigan. To re-design the single artificial disc of Steffee or Schug et al. so as to take on the 
form of a pair of juxtaposed implants would have been an obvious modification in order to 
enable deployment in the posterior lumbar area (Brantigan: column 2, lines 7-11), to provide the 
option of "partial corpectomy operations" (Brantigan: column 4, lines 57-58), and/or to reduce 
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incision opening sizes, with further motivation have been provided by the similarity in form and 
purpose of the Brantigan device (e.g., Figures 1, 2, 6, and 1 1) to that of Steffee or Schug et al. 
Moreover, such a modification would have led to nothing more than predictable results, because 
the side-by-side configuration would similarly provide for immediate and long-term 
stabilization. Conversely, modifying the Brantigan embodiment of Figure 2 by forming 
complementary convex and concave surfaces as discussed above for Steffee or Schug et al. 
would have been obvious in order to improve the initial securement of the implant. 

Claims 38 and 49 are rejected under 35 U.S.C. 103(a) as being unpatentable over the 
combination of Schug et al, Brantigan, and Crozet, WO 98/48738 Al, via related US 6,855,168 
B2. A screw or screws spanning the disc space and threadingly engaging the adjacent vertebrae, 
as taught in Crozet (Figures 1, 28, 42; column 1, lines 43-47; column 2, lines 59-61; column 8, 
lines 12-19; etc.), would have been an obvious supplement or substitute for the engagement 
features of Schug et al. and Brantigan in order to improve anchorage and to promote bone fusion 
via screw cutting edges (column 4, lines 21-24; etc.), with further motivation having been 
provided by the similarities in design and function of the three teachings. Attention is also 
directed to the Office action of July 7, 2009, in parent application serial no. 09/792,679. 

The Applicant's remarks have been considered but are deemed to be moot in view of the 
new grounds of rejection presented above. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dave Willse, whose telephone number is 571-272-4762 and who 
is generally available Monday through Thursday. If attempts to reach the examiner by telephone 
are unsuccessful, the examiner's supervisor, Corrine McDermott, can be reached on 571-272- 
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4754. The fax phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 



/David H. Willse/ 



Primary Examiner 
Art Unit 3738 



